United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


COURT OF APPEALS, DISTRICT OF COLUMBIA. 

April Term. 1922. 


No. 3812. 


THE UNITED STATES OF AMERICA, APPELLANT, 


890 

ERICA, APPELLANT 


vs. 


RAPHAEL FRANZIONE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

€ 

COLUMBIA. 


FILED APRIL 91, im. 


WASHINGTON : Q0T1RNM1NT PRINTING OPTICS : IMS 









COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

April Term, 1922. 

No. 3812. 


THE UNITED STATES OF AMERICA, APPELLANT, 

VS. 

KAPHAEL FKANZIONE, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption_,. 

Libel_ 

Schedule of levy_ 

Warrant of arrest_ 

Marshal’s return_ 

Motion to dismiss_ 

Memorandum opinion_ 

Order dismissing libel and directing return of property 

Appeal noted by United States of America_ 

Assignments of error_ 

Designation of record_ 

Clerk’s certificate_ 


Original. 

a 

1 

5 

6 

7 

8 
9 

14 

15 
15 

17 

18 


Print. 

1 

2 

4 

5 

5 

6 
6 
9 

10 

10 

10 

11 


t 
















The 

420 

20 

1 

50 

55 

70 

680 

12 

100 

200 

2 

18 

3 

1,400 

200 

30 

90 

25 

1 


Supreme Court of the District of Columbia. 

United States of America, libelant, 

vs. 

packages malt extract, more or less, 

“ hops, 44 “ “ 

bale hops, 44 44 “ 

packages gelatine, 4 - 4 44 44 

hydrometers, 44 44 44 

bottle openers, 44 44 44 

gross caps, 44 44 “ 

jars, 44 44 « 

bottle tops “ “ “ District 

it. rubber hose, 44 44 44 

gross clamps, 44 44 44 

clamps, 44 44 « 

sinkers, 44 44 « 

corks, 44 “ « 

cappers, 44 44 “ 

filter bags, 44 44 “ 

bottle brushes, 44 44 44 

strainers, 44 44 « 

bbL malt syrup, 44 44 44 


District No. 1510. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the city of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and pro- 
ceedings had, in the above-entitled cause, to wit F 

107107—22 
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1 Libel . 

Filed January 18, 1922. 

In the Supreme Court of the District of Columbia. 
Holding a District Court. 


The United States of America, libelant, 

vs. 

420 packages malt extract, more or less, 
20 “ hops, 

1 bale hops, 

50 packages gelatine, 

55 hydrometers, 

TO bottle openers, 

680 gross caps, 

12 jars, 

100 bottle tops, 

200 ft. rubber hose, 

2 gross clamps, 

18 clamps, 

3 sinkers, 

1,400 corks, 

200 cappers, 

30 filter bags, 

90 bottle brushes, 

25 strainers, 

1 bbl. malt syrup, 
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District No. 1510. 


To the honorable justice of the Supreme Court of the District of 

Columbia, holding a District Court. 

The libel of the United States of America, by Peyton Gordon, at¬ 
torney of the United States, in and for the District of Columbia, 
aforesaid, who in this case prosecutes in its behalf, respectively rep¬ 
resents as follows: . 

(1) This libel is filed by the United States of America in its own 

right and prays the seizure for condemnation, of certain articles 

hereinafter particularly set forth. . 

(2) Your libelant represents to the Court that at the City ol 
Washington, in the District of Columbia, and within the ju- 

2 risdiction of this honorable court are certain articles, to wit, 
420 packages malt extract, more or less, 20 packages hops, 
more or less, 1 bale hops, more or less, 50 packages gelatine, more 
or less, 55 hydrometers, more or less, 70 bottle openers, more or less, 
680 gross caps, more or less, 12 jars, more or less, 100 bottle tops, 
more or less, 200 ft. rubber hose, more or less, 2 gross clamps, more 
or less, 18 clamps, more or less, 1,400 corks, more or less, 200 cap¬ 
pers, more or less, 30 filter bags, more or less, 90 bottle brushes, 
more or less, 25 strainers, more or less, 1 barrel malt syrup, more 
or less, and that the said articles are now in the possession of and held 
bv one R. Franzione, at the premises known as No. 816 Ninth Street, 
northwest, in the said city of Washington, District of Columbia. 
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(3) \ our libelants further represent that the above-mentioned 
and enumerated articles are now and have heretofore on, to wit, 
the thirteenth day of October, 1921, been illegally held within the 
jurisdiction of. this honorable court, within the meaning and in¬ 
tent and in violation of sections 18 and 25, Title II, of the act of 
Congress approved October 28, 1919. known as the national prohibi- 
trnn act and are liable to condemnation and are confiscable, in that, 

(a) I he said articles are now and were on, to wit, the said thir¬ 
teenth day of October, 1921, utensils, contrivances, machines, prepa¬ 
rations, compounds and substances designed and intended for use 
in the unlawful manufacture of intoxicating liquor, to wit, a fer- 
mentecl liquor fit for use for beverage purposes and containing one 
halt of one per cent or more of alcohol by volume, and are now and 

\\ ere on, to wit, said thirteenth day of October, 1921, unlaw- 
3 fully advertised and possessed for sale by the said R. Fran- 
zione, at the said premises known as No. 816 Ninth Street 
northwest, in the city of ashington, District of Columbia con¬ 
trary to the form of the statute of the United States in such case 
made and provided. 

(b) And further that the said articles are now and w'ere on, to 
vdt, the said thirteenth day of October, 1921, property unlawfully 
held and possessed by the said R. Franzione, and designed for the 
unlawful manufacture of intoxicating liquor intended for use in 
violating Title II of said national prohibition act; contrary to the 
form of the statute in such case made and provided. 

1 lierefore, in consideration of the premises your libelant prays: 

(1) That the said articles mentioned and enumerated in paragraph 
two, of the foregoing petition, be proceeded against and seized for 
condemnation and confiscation, and to this end that this honorable 
court may order to issue a warrant of arrest in due form of law, 

and that proper notice be given to all parties claiming any interest 
therein. 

(2) That by proper order this honorable court may adjudge and 
decree that sail) articles mentioned and enumerated^ in paragraph 
tw’o of said petition when so proceeded against and seized be con¬ 
demned at the suit of libelant, and that same be disposed of by 
destruction or in such other manner as the court may provide. 

(3) That this honorable court may pass all such orders, decrees 
and judgments as may be necessary and may grant vour libelant a. 

decree for the costs of this proceeding against R. Franzione 
4 or any other duly qualified claimant, should the said costs not 
be otherwise paid. 

(4) And that your libelant may have such other and further relief 
as the nature of the case may require. 

Peyton Gordon, 

Attorney of the United States in and 

for the District of Columbia. 

District of Columbia, ss : 

I, Peyton Gordon, being first duly sworn, on oath do depose and 
say that I am the attorney of the United States in and for the 
District of Columbia; that I have read the foregoing libel by me 
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subscribed, and know the contents thereof; that the matters and 
things therein stated of my own knowledge are true, and those stated 
on information and belief I believe to be true. 

Peyton Gordon. 


Subscribed and sworn to before me this 18 day of January, 1922. 

Morgan H. Beach, Clerk. 
By F. E. Cunningham, 

AssH Clerk. 


Fiat. 


Let the writ issue returnable January 28, 1922. 

Walter I. McCoy, 

Chief Justice. 


5 Schedule of levy. 

Schedule of levy under 816 9th Street, N. W. 

326 [on margin in pencil, 325] combination packages, malt 

and hops, ® $.50--- $163.00 

649 I on margin in pencil, 653] cans malt extract, (Buckeye) 

(a $.40__ 259. 60 

46 cans of O. K. preparation, @ $.50- 2 o‘S 

IT cans of Blue Ribbon malt syrup, @ $.50- o. 50 

22 cans of Builfords malt & hops, ® $ .50- 11- 00 

33 cans of Milwaukee malt & hops, @ $ .50- 16. o0 

Part of a barrel of malt (about 165 lbs.)- 01 

About one-half a bale of hops- oq 

1T6 packages of gelatine ® $.03- fz 

53 hydrometers. ® $ .35- 

74 bottle brushes- Y‘qq 

69 bottle openers ® $.02- 

600 gross caps- on‘on 

10 crocks- i^n 

144 bottle tops- 1* jL 

34 packages compressed hops- 

125 feet of rubber hose- 

200 clamps- r nn 

188 sinkers- i-*nn 

About 1,400 corks- 

125 cappers- ??£) 

34 filter bags- 1 i*on 

24 strainers, lot- j* 

90 empty malt cans, lot-——---- x ; oU 

We, the undersigned, citizens of the District of Columbia, ha\ing 
been duly summoned and sworn by the marshal of said District, do 
hereby certify that we have appraised the property described 
6 in the foregoing schedule at seven hundred fifty nine and 

81/100 dollars. , . , , „ T 

Given under our hands and seals, this 19th day of January, 1922. 

MARK McK. SLOAN (seal.) 
GEO. H. EMMONS, Jr. (seal.) 
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Warrant of arrest. 

Issued January 18, 1922. 

Th Oreeti^ ent ^ ^ United State8 to the Marshal for said District , 

I or reasons stated in the libel, herein filed on the 18th day of 

January, 1922, by the United States of America, you are hereby 
commanded to arrest ^ 

420 packages malt extract, more or less. 

20 “ hops, “ “ 44 

1 bale hops, 44 44 44 

50 packages gelatine, 44 44 44 

55 hydrometers, 44 44 44 

TO bottle openers, 44 44 44 

680 gross caps, 44 44 44 

12 jars, 44 44 “ 

100 bottle tops, 44 44 44 

200 ft. rubber hose, 44 44 * ! 

2 gross clamps, 44 44 44 

18 clamps, 44 44 44 

3 sinkers, 44 44 44 

1,400 corks, 44 44 44 

200 cappers, 44 44 44 

30 filter bags, 44 44 44 

90 filter brushes, 44 44 44 

25 strainers, 44 44 44 

1 bbl. malt syrup, 44 44 44 

in the possession and custody of, or an the premises of R. Fran- 

cione 816 9th St., X. W., and detain the same until further order 
ol the court; and to warn all persons having any claim or interest 
therein, to be and appear before said court on the 28th day of Janu- 
ary, 1922, at 10 a. m., to answer said libel; and that in case of failure 
to appear the court will proceed to determine the cause, and to 
‘ make such order therein as to it shall seem right. 

Witness, the honorable Walter I. McCoy, chief justice of 
said court, the 18th day of January, A. D. 1922. 

[seal] Morgan H. Beach, Clerk. 

By F. E. Cunningham, 

Assistant Clerk. 

United States Attorney. 

MarshaVs return. 

Jan. 1. 1922. Pursuant to the within warrant seized the property 
referred to on schedule hereto attached, and served copies of the 
within notice on B. Francione by personal service on A. L. Morra, 
manager: posted copies of said notice on the courthouse door and 
on the property seized. 

Maurice Splain, 

U. S. Marshal. 
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g Motion to Dismiss. 

Filed January 25, 1922. 

Comes now Raphael Franzione upon whom a copy of the warrant 
of arrest has been served in the above libel action and as claimant 
of the goods and propertv therein seized, moves the court to dismiss 
the aforesaid libel proceedings, warrant of arrest and seizure, upon 

the following grounds: . . 

1 The court is without jurisdiction to grant the relief prayed. 

2. The act of Congress under which said proceeding is hied does 

not afford the remedy sought. . . ., 

8. Said proceeding is unconstitutional and void and deprnes said . 

claimant of his constitutional rights under the 4th and 5th amend¬ 
4. The allegations of said libel are insufficient, as no conviction of 

crime by claimant is alleged or exists. . . , ... . 

5. Claimant’s possession of the articles seized docs not constitute 

a violation of the national prohibition act. ......... 

G It does not appear from the allegations of said libel that said 
property was unlawfully held or possessed or designed for the unlaw¬ 
ful manufacture of intoxicating liquor or intended tor use in viola- 

tion of said act. . , 

7. Said property seized is not subject to condemnation and con¬ 
fiscation. . . » ,, i 

8. And for other reasons apparent upon the face of the record. 

R. Francione, 

Bv Alvin L. Xewmyer. 

Milton W. King, 

Attorneys for Claimant. 

9 To Peyton Gordon, Esq., 

U. aS'. Attorney for the District of Columbia. 

Take notice that the foregoing motion will be called to the atten¬ 
tion of the Justice Hoehling holding District Court on hriday next, 
January 27, 1922, at 10 o'clock, a. m., or as soon thereafter as counsel 

mav be heard. XT 

J * Alvin L. Xewmyer, 

Milton W. King, 

Attorneys for Claimant. 

Memorandum opinion. 

Filed March 1,1922. 

The libel in this case was filed January 18, 1922, and prayed the 
seizure for condemnation of the certain articles therein described; it 
'bein<r alleged that said articles have been and are illegally held within 
the furisdiction of this court, within the meaning and intent and in 
violation of sections 18 and 25, Title II, of the act of Congress ap¬ 
proved October 28, 1919, known as the national prohibition act, and 
that the same are liable to condemnation and are confiscable, in that 
the same were and are “ utensils, contrivances, machines, preparations, 
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compounds and substances designed and intended for use in the un¬ 
law ful manufacture of intoxicating liquor,” and that the same were 
and are • unlawfully advertised and possessed for sale,” contrary to 
he form of the statute of the United States in such case made and 
pio\ided. and, also, that “the said articles are now and were on to¬ 
rn 1 le , s , aid thirteenth day of October, 1921, property unlaw- 

1 nilly held and possessed by the said R. Franzione, and designed 
. „ / o r the unlawful manufacture of intoxicating liquor.” contrary 
to the form of the statute in such case made and provided. 

I pon the filing of said libel, warrant of arrest of the articles de¬ 
scribed was by the court directed to issue; and under that warrant the 
articles were taken into the custody of the U. S. marshal of this Dis- 
trict, and are now so held. 

Thereafter, and on January 25, 1922, Raphael Franzione, claimant 
ot the goods and property seized, supra, filed motion in the cause to 
(plash the warrant of arrest and seizure and to dismiss the libel Va¬ 
rious grounds are assigned in the motion, but the substantial ground 
urged, both in the motion and in the argument, is that this proceeding 
fikcf authorized by the statute under which the libel was professedly 

Sections IS and 2»>, 4 itle IX, of the act aforesaid are thus: 

Sec. 18. It shall be unlawful to advertise, manufacture, sell, or 
possess for sale any utensil, contrivance, machine, preparation, com¬ 
pound, tablet, substance, .formula direction, or recipe advertised, 
designed, or intended for use in the unlawful manufacture of intoxi¬ 
cating licpior. 

‘ Sec. 25. It shall be unlawful to have or possess any liquor or prop¬ 
erty designed for the manufacture of liquor intended for use in violat¬ 
ing this title or which has been so used, and no property rights shall 
exist in anv such liquor or property. A search warrant may issue 
as provided in Title XI of public law numbered 24 of the Sixty-fifth 
Congiess, approved June 15, 1017, and such liquor, the containers 
thereof, and such property so seized shall be subject to such disposi¬ 
tion as the court may make thereof. If it is found that such liquor 
or property was so unlawfully held or possessed, or had been so un¬ 
lawfully used, the liquor, and all property designed for the unlawful 
manufacture of liquor, shall be destroyed, unless the court shall other¬ 
wise order. No search warrant shall issue to search any private 
dwelling occupied as such unless it is being used for the unlawful 
sale of intoxicating liquor, or unless it is in part used for some busi¬ 
ness purpose such as a store, shop, saloon, restaurant, hotel, or 
11 boarding house. The term ‘private dwelling’ shall be con- 
strued to include the room or rooms used and occupied not 
transiently but solely as a residence in an apartment house, hotel, or 
boarding house. 1 he property seized on any such warrant shall not 
be taken from the officer seizing the same on any writ of replevin or 
other like process.” 

Title XI of public law numbered 24, Sixty-fifth Congress, approved 
June 15, 1917, (40 Stat. 228,) referred to in the foregoing section 25, 
prescribes, in detail, the procedure in respect of the issuance of search 
warrants; the cases in which the same may be issued; and the manner 
of executing the same, including proceedings following the seizure 
of goods under search warrants to and including the order for final 
disposition thereof. 
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An examination of the provisions of the national prohibition act 
will disclose that Congress, with exceeding care, has enumerated the 
prohibited things, and, with like care, it has provided certain specific 
remedies in aid of the enforcement of the act, thus: 


Title I. 

In section 3, it provides that the place or places where intoxicating 
liquor is sold, manufactured, etc., including the intoxicating liquor 
therein, shall be declared to be a public and common nuisance, and 
certain consequences shall result as in said section provided. 

In section 4, provision is made for suit in equity to abate and en- 
ioin such nuisance, with certain added penalties, including the matter 
of giving bond conditioned for the abatement of the nuisance, etc. 

Title II. 


In section 20, a right of action is given for damages against any 
person unlawfully selling or unlawfully assisting in the pro- 
12 curing of liquor for an intoxicated person, including the case 
of the death of such person. . . , , 

In section 21, the place or places where intoxicating liquor is sold 
or manufactured, etc., and the intoxicating liquor and property used 
in maintaining the same are declared to be a common nuisance, with 
remedy prescribed for the abatement thereof, etc. 

Section 25, providing for a search warrant, has been above quoted 

in full and need not be here repeated. 

Section 26 authorizes the seizure of any vehicle of transportation 
of intoxicating liquors and the seizure of such intoxicating liquors 
as well: and the procedure in respect of the vehicle so seized, etc. 
Section 2T provides for the disposition of intoxicating liquors 

which have been seized. 

In short, the national prohibition act contains a specific and com¬ 
prehensive plan for the enforcement of its several provisions; but 
no provision therein, certainly not in express terms, authorizes the 
seizure under a proceeding by libel in rein , such as is present in the in¬ 


stant case. , . . p 

The libel filed herein purports to be based upon the provisions or 

sections 18 and 25 of the act. supra; but, as above indicated, this pro- 
ceedin^ is plainly not properly referable to said section 2o, since that 
sectiom in direct and express'terms, provides a specific procedure in 


such cases by search warrant. „ . . , • 

It is contended on behalf of the United States petitioner herein, 
that the articles embraced in this proceeding are offending things 
in which no property rights exist; and that, therefore, the same are 
subject to forfeiture “ as contraband goods by a lioel m rem; 
13 and, further, that such proceeding by libel is the inherent right 
of the sovereign power independent of statutory authority. 

It mav here be remarked that the same statute which makes to be 
“offending things” articles which otherwise and without the statute 
would be*~ innocent and unoffending things, prescribes a precise 
remedy for reaching the offending and prohibited things and sub¬ 
jecting them to the prescribed resulting penalty. 
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It is quite evident that in all legislation where Congress has di¬ 
rected the seizure of property for violation of law, it has prescribed 
the exact form of action appropriate to the situation; and that where 
proceeding by libel in rem was intended, it was so directed in the 
statute; for example, the revenue laws, customs laws, food and drug 
act, etc. 

1 he national prohibition act, of October 28, 1919, has now been in 
force for some two years and four months. It would seem at least 
reasonable to suppose that, during that period, instances must have 
occurred of the unlawful possession and use of similar alleged 
,<; offending things,” and that proceedings in respect thereof must 
have been prosecuted by the United States in some, doubtless many, 
of the Federal districts; and, if a proceeding by libel in rem , (as 
distinguished from the statutory proceeding by search warrant as 
directed by the statute,) is an appropriate remedy under said sec¬ 
tions 18 and 25 of Title II of the act aforesaid, it is, also, reasonable 
to assume that there must be some reported decision or decisions 
approving such proceeding. 

If any such decision has been reached by any court, approving 
14 or affirming the propriety and validity of a proceeding such as 
the present, counsel, apparently, have failed to discover the 
same, although several weeks have intervened between the oral argu¬ 
ment herein and the filing of typewritten briefs by counsel for the 
Government and claimant, respectively. 

Just why the Government concluded to institute the proceeding by 
libel in rem , (which is not the proceeding indicated and prescribed 
by the act,) instead of proceeding to seize the alleged offending and. 
prohibited things by search warrant, (which is the precise proceed¬ 
ing indicated and prescribed by said act,) does not appear either in 
the libel or motion to dismiss; but, whatever the fact in that regard 
may be, the court is of opinion that the present proceeding is not 
within the remedy prescribed by the sections of the act under and in 
accordance with which the libel herein professes to be filed, and 
that it is otherwise without the authority of law. 

Accordingly, it is ordered, that the arrest and seizure of the 
articles embraced in this suit be, and the same hereby is, quashed, 
and that the goods so seized be returned to the claimant, and, 
further, that the libel be, and the same hereby is, dismissed, at the 
cost of the libelant. 


March 1, 1922. 


A. A. Hoehling, Justice. 


Order dismissing libel and directing return of property. 

Filed March 8, 1922. 

15 1 his cause coming on to be heard upon the libel filed by the 

United States of America January 18th, 1922, praying the 
seizure for condemnation of the certain‘articles therein described, 
and upon the motion filed by Raphael Francione, claimant, to quash 
the warrant of arrest and seizure and to dismiss the libel, thereupon, 
after argument by counsel, upon consideration thereof, it is bv the 
court this 8th day of March, 1922, J 
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■»»> .. . ““ 

District of Columbia. Peyton Gordon, 

Attorney for United States of America. 

Assignments of Error. 

Filed April 12, 1922. 

Xo* M. tl» BM.nl, ““iiS Srihe''EK 

ic f °l° TlrUthc court erred in sustaining the motion to dismiss 

p?«* 

"* K?SSS sSaBT/c 

is exclusively by search valiant. Dr oceeding by libel 

i Th..t flip court erred in holding that tne piutwum S > 

o. 1 hat the com t eiieu « „• , seizure under the said national 

£&*£ act^of ^property adxvrtised ^egiejVar intended for use 

in the unlawful manufacture of intoxicating liquoi. 

1 Peyton Gordon, 

Attorney of the United States in . 
and for the District of ( olumbia. 

Designation of record. 

Filed April 12, 1922. 

In preparing the record on appeal in the above-entitled cause, the 
clerk will please include: 

k “ SS ‘.hi'Sm .f the marshal ,h,«on. 

3. Motion to dismiss. 
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4. Memorandum of opinion of the court, filed March 1,1922. 
ro ert ° rCer dlsmisslng the libel and directing the return of the 

X"^ X"^ i/ * 

6. Notation of the appeal. 

7. Assignments of error. 

8. This designation. 

Peyton Gordon, 

Attorney of the United, States in 
and far the District of Columbia. 


M e consent to the above designation. 


18 


Xewmyer & King. 
Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 1<, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of America, 
libelant, vs. 420 packages malt extract, more or less, &e., District 

J\o. lolO, as the same remains upon the files and of record in said 
court. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said court, at the city of Washington, in said District, this 
19th day of April, 1922. 

MH/EW Morgan H. Beach, Clerk. 

Qfiio nd ^ ed TT°^ C ^ V S r:) Dis , tr j ct of Columbia Supreme Court. No. 
<5812. lhe United States of America, appellant, vs. Raphael Fran- 
zione. 

F,^ ta rr d o,° n 1 ^ Ver U Cou rt of Appeals, District of Columbia, 
r lied Apr. 21, 1922. Henry W. Hodges, clerk. 


o 






m £' CULUM 
^ T ^ t£ jr> 




OCT 




i 


// 




" 




IN THE 


Court of Appeals:, district of Columbia 


April Term, 1922. 


Number 3812. 


The United States of America, 

Appellant, 


vs. 


Raphael Franzione, 

Appellee. 


BRIEF FOR APPELLEE. 


Alvin L. Newmyer, 

Milton W. King, 

Attorneys for Appellee. 



Press of Byron S. Adams, Washington, D. C. 











IN THE 


(Umirt of Appeals, ifetrtot of Columbia 

April Term, 1922. 


Number 3812. 


The United States of America, 

Appellant , 
vs. 

Raphael Franzione, 

Appellee. 


BRIEF FOR APPELLEE. 


ARGUMENT. 

POINT 1. 

THE ALLEGATIONS OF THE LIBEL PETI¬ 
T-ION ARE INSUFFICIENT AND DO NOT SET 
FORTH FACTS SUFFICIENT TO CHARGE AN 
OFFENSE UNDER SECTIONS 18 AND 25 OF THE 
NATIONAL PROHIBITION ACT, WHICH ARE 

THE SECTIONS RELIED UPON EXCLUSIVELY 
IN THE LIBEL. 

The government in the libel petition merely quotes 
verbatim the words of the statute, Sections 18 and 25 
(R. 3), which are conclusions of law and not state- 




ments of facts. It does not state how the utensils, 
contrivances, etc., were designed or intended for use 
in the manufacture of intoxicating liquor or how they 
were possessed for sale. It certainly would be in¬ 
sufficient as a basis for the issuance of a search war¬ 
rant and is not sufficient in a libel. 

A proceeding to forfeit a person’s goods, for an 
offense against the laws, though civil in form, and 
whether in rent or in personem, is a criminal case. 

Boyd vs. United States, 116 U. S. 616. 

Lees vs. United States, 150 U. S. 476. 

A mere repetition of the words of the statutes, with¬ 
out more, is not sufficient in a libel petition, as it does 
not sufficiently apprise the owner of the goods of the 
charge made. 

A libel must aver all the facts and material circum¬ 
stances which constitute the offense. 

The Anne vs. U. S., 7 Cranch 496. 

A libel for a forfeiture must be particular and cer¬ 
tain in all the material circumstances which constitute 

the offense. 

The Caroline vs. U. S., 7 Cranch 496. 

It is submitted that in a libel which is a quasi crim¬ 
inal action, the libel must state a substantial state¬ 
ment of the offense and a general reference to the 
provisions of the statute is not sufficient. 




POINT 2. 

THE COURT IS WITHOUT JURISDICTION TO 

ENTERTAIN this libel or grant the m. 

LIEF PRAYED, BECAUSE NO RIGHT SO TO 

DO EXISTS AT COMMON LAW OR BY VIRTUE 

OF THE PROVISIONS OF THE NATIONAL PRO 
HIBITION ACT. 

The; common law permitted forfeiture proceedings 
to be brought against a felon's property after con- 
viction and a judgment of conviction was essential to 
maintain the procedure. Later a different rule sprung 
upon the revenue side of the Exchequer Court, under 
specific statutes, which provided that goods or chattels 
should be forfeited if they were used to deprive the 
King of revenue. However, that was under specific 
statutes, for the common law right of libel still recog¬ 
nized that there must be a conviction before anyone^s 
possessions could be forfeited. 

‘‘Forfeitures in many cases of felony, did not 
attach at common law where the proceeding was 
m rem until the offender was convicted, as the 
Crown, Judge Story says, had no right to the 
goods and chattels of the felons, without produc¬ 
ing the record of the conviction; but that rule, as 
the same learned magistrate says, was never ap- 
plied to seizures and forfeitures CREATED RY 
STATUTES JN REM, ^iz.bfe „„ the 

side of the Exchequer Court, for the reason that 
the thing in such a case is primarily considered 
the offender, or rather that the offense is attached 
9 e thing, whether the offense be malum pro- 
hibition or malum in se; and he adds that the same 
principles apply to proceedings in rem in the ad¬ 
miralty. The Palmyra, 12 Wheat, 1.” 



It has been held that the National Prohibition Act 
is not an Internal Revenue Law and therefore the 
Malts, Hops, etc., even if held in violation of law does 
not defraud the government of tax. 

See the Attorney General’s opinion, Circular Num¬ 
ber 1055, May 29, 1920. 

“The National Prohibition Act is not an In¬ 
ternal Revenue law and expressly authorized pro¬ 
hibition agents to swear out warrants for offen¬ 
ders against it. * * * . ,, T , 

Warrants charging offenses against the Intel - 

nal Revenue laws, as distinguished from the Na¬ 
tional Prohibition Act, must, etc.’ 

. See also Department of Justice, Circular No. 1047, 
April 23, 1920, enclosing decision of Comptroller of 
the Treasury, dated March 23, 1920. 

The common law rule that conviction of a felony 
worked a forfeiture of estate has been abrogated by 
statute in the United States since the original act of 
April 30, 1790, now incorporated in the U. S. Revised 
Statute, Section 5326. Section 324 of the Penal Code 
(35 Stat. at L. 1151), provides: 

“No conviction or judgment shall work corrup¬ 
tion of blood or any forfeiture of estate.’’ 

Laws similar to the old revenue laws have been 
passed in this country, all of which deal with tor- 

feitures when certain things or chattels have been 
used to defraud the United States out of some tax. 
These statutes specifically provide for a forfeiture 
and specify the proceedings to be taken thereunder. 
A reference to a few may be helpful. Thus, Section 
3450 of the Revised Statutes provides: 




“Whenever any goods or commodities for or 
m respect whereof any tax is or shall be imposed 
* with intent to defraud the U. S. of such 
tax or any part thereof, all such goods and com¬ 
modities and all such materials, utensils and ves¬ 
sels, respectively, shall be forfeited 

Sections 3257 and 3454 are similar, both containing 
the language that the goods shall be forfeited, and 
provide “the proceeding to enforce such forfeitures 
shall be in the nature of a proceeding in rem in the 
Circuit Court or District Court of the United States 
where such seizure is made.” These statutes apply 
to internal revenue matters and have been construed 
in the following cases. 

U. S. vs. Coffey, 116 U. S. 436, 443 (29 L. E. 

684) ; 

Boyd vs. U. S., 96 U. S. 616, 634; 

Dobbins vs. U. S., 96 U. S. 395 (24 L. E. 637). 

A. judgment of acquittal in a criminal prosecution 
for a violation of the internal revenue law is conclu¬ 
sive in his favor as claimant of the property involved 
in a subsequent suit in rem when the same facts are 
involved. U. S. vs. Coffey, 116 U. S., supra. 

Similar specific language authorizing a forfeiture 
and libel proceedings appears in the Customs statutes 
and the Pure Pood laws. Thus, in the Customs ad¬ 
ministration act of June 10, 1890, chapter 407, 26 Fed. 
Stats. Ann. 131, 135; Second Ed., and 2 Fed. Stats. 
Ann. Second Ed., pages 1012, 1014 and 1161, it is pro¬ 
vided that such merchandise * * * shall be forfeited, 
which forfeiture shall only apply to that particular 
package and the person shall be fined and imprisoned. 
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This Act is construed in U. S. vs. Zucker, 161 U. S. 475 
(40 L. Ed. 777). 

It has been held in U. S. vs. One Hudson Car, 274 
Eed. 473, decided in August, 1921, that the provisions 
of the Customs law providing that every vehicle carry¬ 
ing merchandise subject to duty or unlawfully im¬ 
ported shall be subject to seizure and forfeiture, etc., 
have been repealed in so far as they relate to intox¬ 
icating liquor imported into the United States for bev¬ 
erage purposes by the National Prohibition Act which 
covers the subject matter fully. Hence, the statutory 
right to libel in this proceeding must depend upon the 
National Prohibition Act and not the provisions of 
the Internal Revenue or Customs law. 

The Federal Courts have uniformly held that for¬ 
feiture statutes should be strictly construed. 

“A statute imposing a forfeiture should be 
strictlv construed and in a manner as favorable 
to the persons whose property is to be seized as 
is consistent with the fair principles of interpre- 
tation. ,, 255 Fed. 173, 175. 

Referring to the National Prohibition Act it is 
manifest that this statute does not authorize the libel 
and confiscation of the goods here claimed under Sec¬ 
tions 18 and 25 of the Act relied upon, or under any 
other of its provisions. 

We must bear in mind the fact that all forfeitures 
are matters of judicial determination and an at¬ 
tempted forfeiture without such determination would 
be unconstitutional. 

Considering then the express provision of the Na¬ 
tional Prohibition Act, we find that no right to libel 
can be claimed under Section 18 of the Act. 



Section 25 (R. 7), the only other section relied upon, 
authorizes seizures by search warrant and describes 
specifically how liquor or property should be seized, 
destroyed and disposed of. It provides— 

“That the property, etc., shall be destroyed un¬ 
less the court shall otherwise order .' 9 

This means a finding by the court before the liquor 
should be destroyed, or otherwise confiscated. Sec¬ 
tion 25 of the Act specifically provides how liquor and 
property should be seized and disposed of, and in fact, 
gives the court power to dispose of it as it sees fit! 
J he fact that the court can do with the property as it 
sees fit negatives the idea of a forfeiture. This sec¬ 
tion prescribes in detail the procedure in respect to 
the issuance of search warrant; the cases in which the 
same may be issued; and the manner of executing the 
same, including proceedings following the seizure of 
goods under search warrants to and including the 
order for final disposition thereof. 

If Congress had intended such a proceeding in rem 
to lie as an original proceeding against property de¬ 
signed for the manufacture of liquor, it would have 
been specifically so stated, for in the following sec¬ 
tion, Section 26 of the Act, such a proceeding is spe¬ 
cifically provided for in certain cases where intoxica¬ 
ting liquors are being transported in any vehicle. 

Section 26 has been construed by the Federal Courts 
in such a way which indicates that libel proceedings 
were not contemplated by the legislature under Sec¬ 
tion 25 as contended for in the case at bar. 

In IT. S. vs. Hyde, decided June, 1920, and reported 
m 267 Fed. 470, 471, which was a proceeding for for 
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feiting an automobile under Section 26 of the National 
Prohibition Act, the Court said: 

“The forfeiture demanded is a proceeding in 
rem under the procedure provided by the National 
Prohibition Act, and such procedure must be com- 
r a with in order to divert the owner ot his 
The PROCEDURE PROVIDED IS NOT 

merely directory and CUMULATIVE 

RUT IT IS JURISDICTIONAL. The statute gives 
? new power; a power to divest title from the 
oJner of property, and the statute provides 
means of enforcing such power, which is contr 
ino- 14 Mass. 2881. Under various acts ot Con 
gress property may be seized. Each act has a 
procedure applicable to its Provisions. 

^ FORFEITURE BY ORIGINAL SEIZURE 
DEPENDS UPON THE STATUTE. Congress 
may declare the forfeiture absolute upon seizure 
or make the forfeiture depend upon conditions. 

268i Fed. 69* 696. 

Information by U. S. against gasoline launch, on 
exceptions to sufficiency of the libel. 

“Forfeiture depends upon the statute. U. b. vs. 
Stowell, 133 U. S. 11. The taking and detention 
must be in harmony with the statute. The Pi 
hibition Act, supra, provides a procedure fo 
feiture of vehicles when transporting liquor con¬ 
trary to its provisions and the REMEDY IS EX 
CLUSIVE.” 

That the remedy by search warrant is exclusive, as 
seen by a reference to the case of U. S. vs. Crossm, 

264 Fed., 459: 

“In no case is a prohibition officer or agent jus¬ 
tified in seizing intoxicating liquor or other pr ! 
erty without a search warrant, except as provu e< 
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in section 26 which makes it his duty to seize all 
intoxicating liquors found being transported con¬ 
trary to law in any wagon, buggy, automobile, 
\\ater or air craft, or other vehicle. Upon seizure 
in either case, however, the act contemplates a 
remedy by orderly process of law for the disposi¬ 
tion of the intoxicating liquor seized.'’ U. S. vs. 
Crossen, 264 Fed., 459. 

If the mere possession of malts and hops may be 
upon a hypothesis just as consistent with innocence 
as it would be with guilt, a forfeiture should not re¬ 
sult. 

See Street vs. Lincoln Safe Deposit Companv, 
254 U. S , 88. 

* 

It has been held in United States vs. Yuginovich, 
256 U. S., 450, that the National Prohibition Act re¬ 
peals Sections 3257, 3297, 3281 and 3282 of the Re¬ 
vised Statutes. 

An examination of the National Prohibition Act dis¬ 
closes that Congress with exceeding care has enume¬ 
rated the prohibited things, and, with like care it has 
provided certain specific remedies in aid of the en¬ 
forcement of this act, but no provision therein, cer¬ 
tainly not in express terms, authorizes the seizure 
under a proceeding by a libel in rem, such as is pres¬ 
ent in the instant case. 

From the foregoing, it is clear that no right to libel 
exists at common law or under the provisions of the 
National Prohibition Act. The Act does not author¬ 
ize the government to seize in any manner except as 
provided therein. The remedy provided is exclusive 
and there can be no lawful seizure under the Act in 
such case except by search warrant and a libel 




proceeding for confiscation cannot be maintained in 
any event, and certainly not except after seizure by 
search warrant and judicial determination of the 
offense charged. 

It is contended on behalf of appellant that the ar¬ 
ticles seized are 44 offending things” in which no prop¬ 
erty rights exist; and that therefore, they are subject 
to forfeiture and by a libel in rem, and that such pro¬ 
ceeding by libel is the inherent right of the sovereign 
power independent of statutory power. The statute 
which makes to be 44 offending things” articles without 
the statutes would be innocent things prescribe a pre¬ 
cise remedy for reaching the offending things. In all 
cases where Congress has directed the seizure of prop¬ 
erty for violation of law, it has prescribed the exact 
form of action appropriate to the situation; and that 
where proceedings by libel in rem was intended, it 
was so directed in the statute; as in the revenue laws, 
custom laws, food and drug act, etc. 

Over-zealousness of enforcement agents charged 
with the duty to administer this statute cannot bjf a 
far-fetched and imaginative theory born of the hys¬ 
teria of reform, enlarge or change the meaning of the 
plain and unmistakable language of this statute. 

The constitutional safeguards for the security ol 
private property still exists as the fundamental and 
inviolate law of the land. 

It is respectfully submitted that the order entered 
below should be affirmed. 

Alvin L. Newmyer, 

Milton W. King, 

Attorneys for Appellee. 















